MOT SO VAN PE CO BAN CUA HIEP PINH TRIPS
TRONG HET QUYEN SO HU'U
1. Pic diém Hiép dinh TRIPS

Hiép dinh TRIPS c6 nhimng dic diém sau: (i) 1a két qua cua su két hop mot
s6 cong udc qudc té ra doi trude do; (ii) thiét 1ap cac tieu chuan bao ho téi thiéu
trong thoi han cu thé cho hau hét cac d6i tuong so hitu tri tué, do 1a quyén tac
gia, nhan hiéu, chi dan dia_ly;-quyén d6i Vi giong cay trong, kiéu dang cong
nghiép, sang ché, thiét ké b tri mach tich hop banndan, thong tin kin; (iii) bao
gom nhitng quy dinh mé; (iv) thiét 1ap nhitng quy dinh thuc thi quyén so hitu tri
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tue.

Thi nhat, Hiép dinh TRIPS la két qua cua su két hop nhitng diéu wéc quéc
té quan trong nhat trong linh vuc s& hitu tri tué.

Nhiing diéu udc qudc té nay 1a Cong udc Pari, Cong udc Bécno, Cong wdc
Roma, Cong ude Oasinhton'. Quy dinh cua nhimg diéu uéc qudc té nay co hiéu
lyc bat bugc, tham chi dbi voi ca nhimg nude chua phé chuan diéu uéc, ngoai
trir Cong wdc Rdma c6 hiéu luc bat budc voi nhitng nude da 1a thanh vién caa
Cong wdc. Vé van dé nay, Carlos M. Correa cho rang: “Hiép dinh TRIPS khdng
thiét 1ap mot didu wéc doc 1ap, ma 1a motedng cu thong nhat voi su bao ho “két
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hop cua cac diéu udc” cho quyén so hitu trf tué

Thua-haig-Hiép dinh FRIPS thiét Jap cac tiéu chuan tdi thiéu ddi vai bao ho
quyén so hitt trftué“cho tat ca cdc ni6e thanh vien WTO bat ké mtc do phét
trien.

Doi véi mdi d61 trong sé hiru tri tU€, Hiép dinh TRIPS thiét 1ap nhitng tiéu
chuan bao ho t6i thiéu ma cac nudc thanh vién phai tuan thi. Noi dung chinh
cua nhing tiéu chuan nay 1a d6i tugng duoc bao ho, ddi twong khong dugc bao
ho, quyén (bao gom thoi han bao ho téi thiéu), nhitng truong hop ngoai 1¢ cua
nhitng tiéu chuan bao ho téi thiéu. Nhitng tiéu chuan nay duoc thé hién trong
Hiép dinh TRIPS dudi hai dang. Hiép dinh TRIPS doi hoi cac nudc thanh vién

Mic da Cong wéc Washington khéng phat sinh hiéu lyc nhung ni dung cua Cong ude dugc chuyén tai vao Higp dinh
TRIPS, Cong uéc dugce coi nhu dugc thyc thi thong qua Hiép dinh TRIPS

2Correa, Carlos M., Trade Related. Aspects ofIPRs - A Commentary oti the TRIPS Agreement, Oxford University Press,
2007.



cua WTO tuan thu nhitng quy dinh co ban, quan trong cia Cong udc Pari va
Cong udc Bécno da dugc chuyén tai vao Hiép dinh TRIPS. Hon nita, Hiép dinh
TRIPS quy dinh thém mét sé nghia vu cho cac nude thanh vién cia WTO ma

nhitng nghia vu nay khong quy dinh trong Cong wdc Pari va Cong udc Bécno.

Céc nudc thanh vién WTO c6 nghia vu tuan thi va ap dung céc tiéu chuan
bao ho do Hiép dinh TRIPS thiét lap. Bdi véi nhitng van dé Hiép dinh TRIPS da
thiét 1ap tiéu chuan tdi thiéu, cac nudc.thanh vién khdng thé ap dung tiéu chuan
bao ho & mirc do thap hon mie'dd do Hiép dinh TRIPS thiét 1ap. Bong thoi, cac
nudc thanh vién khong c6 nghia vu cung cap mie 6 bao ho cao hon. “Thuc té
la Hiép dinh da thiét 1ap cai ma cac nudc thanh vién cho la nguyén tic va tiéu
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chuan “thich hop” trong linh vuc nay””.'Hiép dinh TRIPS khong c6 quy ché dac
biét nao cho cac nudc dang phat trién va cac nudc kém phat trién, ngoai trir cac

quy dinh vé giai doan chuyén doi theo quy dinh'tr Bidu 65 dén Diéu 67°.

Nhitng tiéu chuan bao ho téi thiéu duoc thiét 1ap. trong Hiép dinh TRIPS
loai bo su khéng ddi xitng ma nguyén tic doi xu quée gia duoc quy dinh tai
Piéu 2(1) Cong udc Pari tao ra’. Cu thé, theo Diéu 2(1) Cong wéc Pari, trong
truong hop Cong wdc Pari khdng thiét 1ap cac tiéu chuan bao ho tdi thiéu, cac
nudc thanh vién cha Lién minh dugc tu do danh su bao ho cho céng dan cua cac
nudc thanh vién khadc ma khong danh e¢ho cong dan cia nudc minh. Su tu do
nay 1am phét sinh nhitng khéc biét vé mie @6 bao ho giira cac nudc thanh vién

cta Lién minh va d6i khi sy khéc biét dugc coi 1a khong twong xirng’.

Thi 'ba,” Hiép 'dinh “FRIPS trao cho cac nudc thanh vien WTO quyén tu
quyét nhatdinh:

Bén canh nhirng tiéu chuan bao ho tdi thiéu, Hiép dinh TRIPS danh quyén
tu quyét cho cac nudc thanh vién trong mot s6 van dé nham gitp cac nudc thiét

3Correa, Carlos M., Trade Related Aspects ofIPRs - A Comment®°rt on the TRIPS Agreement, Oxford University Press, 2007,
tr. 8.

*Ngan hang thé gisi chi trich rang: “mot c& khong thé vira véi tt ca”. Xem: World Bank, Global Economic Prospects and the
Developing Countries, Washington DC, 2001, tr. 129.

*Piéu 2(1) Cong wéc Pari quy dinh “Trong Iinh vuc bao ho s6 hitu cdng nghiép, cong dan cua bét ky nuoc thanh vién nao
cling déu dugc huong nhitng didu kién thuan loi nhu cong dan cua tit ca cac nudc thanh vién khdc ma luat twong ing cua cac
nudéce d6 quy dinh hodc s€ quy dinh; hoan toan khéng anh huéng dén cac quyén dugc quy dinh riéng trong Cong uéc nay. Do
do, ho duge huong sy bao ho va cong cu bao vé phap luat chéng moi hanh vi xam pham quyén cua minh nhu nhitng cong dan
ctia nudc thanh vién khac, midn 13 tuan tha cac diéu kién va thu tuc quy dinh ddi véi cong dan nube d6”

*WIPO, Patent Related Fiexibilities in the Multilateral Legal Framework and Their Legislative Implementation at the
National and Regional Levela CDIP/5/4, Committee on Development and IP, Fifth Session, Geneva,- 26*30 Apr,, 2010, doan
6(ii), <http://www.wipo.int/meetings/en/doc details,jsp?doc_id=131629>, doan 34.
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lap tiéu chuan quédc gia vé bao ho quyén sé hitu tri tué theo chinh sach cua céac
nudc nay trén co s& cac quy dinh tuy nghi (trong tiéng Anh la “ilexible
provisions™).

Theo giai thich cua WIPO, cac quy dinh tuy nghi la nhitng cach thuc khac
nhau, thong qua d6 cac nghia vu do Hiép dinh TRIPS thiét 1ap dugc chuyén tai
vao phap luat quéc gia sao cho phi hop véi loi ich quéc gia ma van tuong thich
V6i cac quy dinh va nguyén tic cua Hiép dinh TRIPS'. Tir “tuy nghi” dugc s
dung nhan manh trong doans67Ldi néi dau cua Hiép dinh TRIPS va y nghia cua
tir nay duoc tim thay trong nhiéu quy dinh cia Hiép dinh TRIPS. Nhitng quy
dinh tuy nghi cua Hiép dinh TRIPS duoc chia thanh bén nhom®: Tha nhit,
nhitng quy dinh tuy nghi tai doan 6.Ldi néi dau vé giai doan chuyén doi. Thir
hai, nhitng quy dinh tuy nghi tai Diéu 1.1 vé cch thirc thi hanh cic nghia vu
trong Hiép dinh TRIPS. Thtr ba, nhitng quy dinh tuy nghi tai cac Piéu 6, 8.1, 17,
18, 20, 23.4, 23.5, 23.9, 24.8, 26.2, 26.3, 30, 31, 33, 87, 38vé tiéu chuan bao ho.
Thir tu, cac quy dinh tuy nghi tai Didu 41.5 vé vén dé thue thi®.

Cudi cuing, lan dau tién Hiép dinh TRIPS thiét 1ap moét co ché thuc thi hiéu
qua.

Mot trong nhitng khac biét 16n nhat gitra Hiép dinh TRIPS va cac diéu wdc
qudc té da phuong vé so hitu tri tué duwoe ban hanh truéc Hiép dinh 1a: Hiép
dinh bao gom cac quy dinh chi tiét hon nham bao dam thuc thi nhiing cam két
ctra Hiép.dinh. Nhitng tranh chip.so.hitu tri tué thudc pham vi diéu chinh cua
Hiép dinh' TRIPS cé-thé dtrge-giai quyét bang nhiéu bién phap khac nhau nhu
dan su, hanh chinh, bién phap tam thoi, bién phap kiém soat bién gidi va bién
phap hinh sy (xem Piéu 41 dén Piéu 61 Hiép dinh TRIPS). Nhitng tranh chap
phat sinh thuoc pham vi diéu chinh cia Hiép dinh TRIPS duoc giai quyét theo
thu tuc giai quyét tranh chap cia WTO. Tuc 13, vé nguyén tic, cac nguyén tic

"WIPO, Patent Related Flexibilities in the Muitildterdl Legal Framework and Their Legislative Implementation at the
National and Regional Levels CDIP/5/4, Committee on Develoement and IP, Fifth Session, Geneva, 26-30 Apr., 2010, paré.
6(ii), <http://www.wipo.int/ meetings/en/doc_details.jsp?doc_id=131629>, doan 34.

8Carvalho, Nuno Pires de, WIPO Seminar for Certain Asia Countri&i J on Piexible Imphmatation of TR!PS Provisions,
Singapore, 28-30 Jul. 2008.

®Theo WIPQ, c6 thé phan loai cac didu khoan tuy nghi ciia Hiép dinh TRIPS theo mdt cach khac, theo d6 cac diéu khoan nay
dirgc chia thanh ba loai can ci vao thoi diém ndi tiép nhau: xac 1ap quyén; quyén da duoc xé4c iap; sir dung va thuc thi quyén.
Xem WIPO, Patent Related Fiexibilities in the MuLtaateral Legal Framework and Their Legislative Impiementatwn at the
National and Regional Levels CDIP/5/4, Committee on Developmeét i and IP, Fifth Session, Geneva, 26-30 Apr. 2010,
<http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=141629>, doan 35.
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cia WTO duoc quy dinh trong Hiép dinh chung vé thué quan va thuong mai
cling nhu co ché giai quyét tranh chap cia WTO dugc ap dung.

Do nhimg ddi méi vira néu trén, cho dén nay, Hiép dinh TRIPS duoc danh
gia 1a thoa thuan da phuong vé sé hiru tri tué toan dién nhat™. “Hiép dinh 1a su
cung ¢d c6 ¥ nghia quan trong nhat déi voi nhitng tiéu chuan toan cau trong linh

vuc s& hitu tri tug”™.
2. C4c nguyén tac caa Hiép dinh TRIPS

Tuong tu nhu cac théa thuan khéc thuoe WIO nhu Hiép dinh chung vé
thué quan va thuong mai va Hiép dinh chung vé thuong mai va dich vu, Hiép
dinh TRIPS duoc thiét 1ap dua trén ba nguyén tic. Do 1a nguyén tic d6i xir quic
gia, nguyén tac doixir téi hué qudc, nguyén tic minh bach. Cac nguyén tic nay
duoc quy dinh tai Diéu 3, Piéu 4, Biéu 63 Hiép dinh TRIPSI Diéu 111, biéu |,
Piéu X Hiép dinh chung vé thué quan va thuong:mai; Picu-17, Piéu 2, Biéu 3
Hiép dinh chung vé thuong mai va dich vu. Cac van @é lién quan dén gia tri,
pham vi, viéc dat duoc/ st dung va thuc thi quyén sé hitu tri tué lién quan dén
thwong mai trong Hiép dinh TRIPS 1a d6i twong cua hai nguyén tic dau tién'*,
Nguyeén tac tht ba nham duy tri tinh cong khai 6n dinh, du bdo cua phép luat so
httu tri tué.

Nguyén tic ddi xtr quc gia duge quy dinh lan dau tién” trong Cong wdc
Pari (Piéu 2). Nhu d3 néu, tuy nhién, hoat dong, cua nguyén tic nay theo Cong
wdc Pari-lampphés sinh nhiing;khae biét vé mac do bao ho quyén so hitu cong
nghiép gitra cac nudc thanh vién cua Lién minh va hé qua la tao ra nhiing raO'
can cho xuat khau hang hda, dich vu mang déi twong so hitu trf tué dugc bao ho.
Do d6, cac nudc thanh vién & vong dam phan Uruguay d nhat tri thiét 1ap mot
cong thirc mai cho nguyén tacl déi xir quoc gia tai Pieu 3 Hiép dinh TRIPS.

\/& vai trd cua Hiép dinh TRIPS, xem: Correa, Carlos M., IPRs, the WTO and Developing Countries: The TRIPS
Agreement and Policy Options, Zed Books Ltd., 2000; Deere, Carolyn, The Implementation Gameé: The TRIPS Agreemeni
and the Global Politics of Intellectual Property Reform in Developing Countries, Oxford University Press, 2009; Smith, Gary
w., IPRs, Developing Countries, and TRIPS: An Overvieiu of Issues of Consideratioh during the Millennium Round of
Multilateral Trade Negotiations, the Journal of World Intellectual Property, VVol. 2, Issue 6, 1999, tr. 969.

"Maskus, Keith E., IPRs in the Global Economy, Institute for International Economics, Wastongton, DC, 2000, tr.16.
12)em: cha thich 3 cua Hiép dinh TRIPS; Gervais, Daniel, The TRIPS Agreement: Drayting History and Analysis, Sweet and

Maxvvell, 1998, tr. 45-59; UNCTAD-ICTSD Project on IPRs and Sustainabie Development, Resource Book on TRIPS and
Development, CambridgC University Press, 2005, tr. 61-91.



Nguyeén tic dbi xtr qudc gia duoc quy dinh trong Hiép dinh TRIPS da duoc
bo phan giai quyét tranh chap caa WTO xem xét va giai thich®®. Theo dd, khong
con ton tai sy bao ho ma mét nudce thanh vién danh cho cong dan cua cac nudc
thanh vién khéac khdng gidng véi su bao ho danh cho céng dan caa minh (nhu
quy dinh trong Céng udc Pari); Hiép dinh TRIPS doi héi mdi nuéc thanh vién
WTO danh su bao ho cho cong dan cac nudc thanh vién khac “khéng kém thién
chi hon” su bao ho danh cho céng dan caa minh. N6i cach khac, bat ké muac do
bao ho mot nudc thanh vién_danhseho cong dan ctia minh, nudc nay budc phai
ap dung tiéu chuan bao ho toi thiéu do Hiép dinh TRIPS thiét 1ap cho cong dan
ctia cac nudc thanh vién khac. Néu mite @6 bao ho ciia nudc thanh vién do6 thap
hon, hodc ngang bang véi mac do bao hé do Hiép dinh TRIPS thiét lap, nudc
thanh vién d6 co thé gigi han mic do bao ho cho cong dan cua cac nudc thanh
vién theo tiéu chuan bao ho caa Hiép dinh TRIRS. Néu mirc d6 bao ho cua nuoc
thanh vién d6 cao hon mutrc d6 bao ho do Hiép dinh. TRIPS thiét lap, nudc thanh
vién do phai danh mtrc d6 bao ho cao tuwong tw cho cong.dan cua cac nudc thanh
vién khac™.

Nguyén tic déi xtr tdi hué qudc duoc quy dinh tai Piéu 1Hiép dinh TRIPS.
Nguyén tic nay khong duoc dé cap trongnhitng.cong udc vé so hitu tri tué duoc
thiét 1ap trudc Hiép dinhTRIPS nhung duoe quy dinh trong cac thoa thuan khac
cuaWTO nhu Hiép dinh chung vé thué quan va thuong mai (Piéu 1)va Hiép
dinh chung vé thuong mai va dich vu (Piéu 2). Trong khi nguyén tic d6i xu
qudc gia cam meét.nude thanh-vién)phan biét dbi xu gitra cong dan caa minh va
cong dan caa cac nudcthanh.vién khéac, nguyén.tac.dbi xir toi hué quoc cam mot
nuéc thanh vién.phansbiét.ddi xir gitra cong dan. cuashaisnude.thanh vién khéc.
DI véi bao ho quyen so hitu tritug, Piéu 4 Hiép dinh TRIPS doi hoi cée nirdc
thanh vién caa WTO danh su bao ho”1ap tic va vo diéu kién” “uu tién, chiéu o,
dic quyén hoic mién trir’ cho “cong dan cua bat ky nudc ndo khac” (bao gom
ca cong dan cuaa nudc khéng phai la thanh vién caia WTO) nhu sy bao ho danh
cho cong dan caa minh.

1Bvi du: European Communities-Protection of Trademark and Geographical Indications for Agricultural Products and
Foodstuffsx complaini by the us, WT/DSI74/R, 15 Mar. 2005 and WT/DS174/23, 25 Apr. 2005; European Communities-
Protection of Trademark and fieographical Indications for Agricultural Products and Foodstuffs, complaint by Australia,
WT/DS290/R, 15 Mar. 2005 and WT/DS290/21, 25 Apr. 2005.

WTO, Principles of trading System, <http://www.wto.org/english/ theWTO_e/whatis_e/tif_e/fact2_e.htm#national>.
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Nguyén tic minh bach duoc biét dén lan dau tién trong Diéu X Hiép dinh
chung vé thué quan va thuong mai nim 1947. Trong Hiép dinh TRIPS, nguyén
tic nay duoc quy dinh tai Diéu 63. Diéu 63 yéu cau cac nudc thanh vién cua
WTO c6ng bé cac nguyén tic lién quan dén quyén so hitu tri tué. Theo Biéu
63(1), cac nguyén tic lién quan dén quyén so hitu tri tué bao gébm cac luat, quy
dinh, quyét dinh xét xt cudi cung, quyét dinh hanh chinh, thoa wdc gitta chinh
cac nudc thanh vién hoic co quan chinh phii v6i chinh phi hoic co quan chinh
pht ctia nude thanh vién khac..Nghia vu €6ng bd nay dugc thuc hién thong qua
ba phuong thire, d6 1a cong bé chinh thie (Piéu 63(1)),thdng bao cho Hoi dong
TRIPS (Piéu 63(2)), yéu cau nuéc thanh vién khac cung cap thdng tin va cho
phép tiép can thong tin (Piéu 63(3)). Mue dich ctia nguyén tic minh bach Ia
“gitp cho chinh phu va cac chu thé khae duoc thong béo vé kha nang thay doi
cua phéap luat so hitu tri tué ciia nude thanh vién nham gop phan bao dam mai

truong phap ly on dinh va cé thé du bao dugc”™.

Gan luu y rang, Hiép dinh TRIPS ciing quy dinh moét.s6 ngoai Ié dbi vai ba
nguyén tic trén day. Ngoai I¢ doi véi nguyén tac doi Xt quéc gia duoc quy dinh
tai Diéu 3(2); ngoai 1é ddi vdi nguyén tac doi xtr toi hué quéc-dwoc quy dinh tai
biéu 4(a), (b), (e), (d); ngoai I& dbi v&i nguyén taesminh bach duoc quy dinh tai
Diéu 63(4)"°.

3. Khai niém “phu hep véi Hiép dinh TRIPS”

Pé tra.thanh thanh vién.coa WTO? mot qudc gia phai tuan tht quy dinh
cua Hiép dinh TRIPS. Phap luat cta ¢ic nudc thanh vien WTO “lién quan dén
nhiing van dé thuéc pham vi diéu chinh caa Hiép dinh TRIPS vé gi4 tri, pham
vi,viéc dat duoc, thuc thi va ngan chan lam dung quyén so hiru tri tue” (Piéu
63(1) Hiép dinh TRIPS) bi gisi han bt nhimng dic diém va nguyén tac caa Hiep
dinh TRIPS nhu di trinh bay & phan trén. Noi cach khac, cac nude thanh vién

BUNCTAD-ICTSD Project on IPRs and Sustainable Development, Resource Oook on TRIPS and Development, Cambridge
University Press, 2005, tr. 641. D& c6 thém chi tiét vé& nguyén tic minh bach, xem: UNCTAD-ICTSD Projeqt 0.n IPRs and
Sustainable Development, Resource Book on TRIPS and Development, Cambridge University Press, 2005, tr. 637-650;
WTO, Transparency, Working Group on the Relationship between Trade and Investment® Noted by the WTO Secretariat,
WT/WGTI/W/109, 27 Mar 2002

®pé c6 thém chi tiét, xem: UNCTAD-ICTSD Project on IPRs and Sustainable Pevelopment, Resource Eook on TRIPS ana
Development, Cambridge University Press, 2005, tr. 75 (nguyén tic ddi xir quéc gia); ti. 78-82 (nguyén tic ddi xu téi hué
qudc); tr. 646 (nguyén tic minh bach).



cia WTO phai xay dung va thuc thi phap luat pht hop véi Hiép dinh TRIPSY,
Vay, thé nao 1a “phu hop véi Hiép dinh TRIPS”? Theo tac gia, phap luat qubc
gia duoc coi 1a “phl hop véi Hiép dinh TRIPS” néu & mdt trong hai treong hop
sau day: Truong hop thi nhét, phap luat dugc xay dung dap ung nhing tiéu
chuan bao ho tbi thiéu va sir dung loi thé caa nhitng quy dinh tuy nghi caa Hiép
dinh TRIPS phu hop véi diéu kién kinh té - x& hdi cua qudc gia d6. Truong hop
thar hai, phap luat duoc xay dung vuot qua tiéu chuan ma Hiép dinh TRIPS yéu
cau (vi du, quode gia quy dinh-mae:d6 baotho quyén so hitu tri tué cao hon murc
d6 TRIPS quy dinh). Con truong hop thi: ba lasphap luat cia mot qubc gia
khong dap tng nhitng yéu cau toi thiéu céia Hiép dinh TRIPS. Trong truong hop
nay, phéap luat caa qubc gia nay khéng phtl hop véi Hiép dinh TRIPS. Ba truong
hop néu trén twong tng voi ba phuong thirc thuc thi Hiép dinh TRIPS, do6 1a
phuong thirc “dat dugc nhitng tiéu chuan téi thiéu cua Hiép dinh TRIPS™ (tiéng
Anh 12 “TRIPS-minimum approach”), phuong thiie:“trén mic-yéu cau cua Hiép
dinh TRIPS” (tiéng Anh la “TRIPS-plus approach”), phuong thuac “dudi
mucyéu Cau cia Hiép dinh TRIPS” (tiéng Anh 13 “TRIPS-minus approach”)*.

YCac tir “phl hop/twong thich” (trong tiéng Anh la consistency hoic consistent) va “khdng,pht hop/khong tuong thich”
(trong tiéng Anh I3 1 inconsistent) dugc sir dung nhiéu Ian trong Hiép dinh TRIPS. Cu thé, tir “phll hop/tuong thich” duoc sir
dung trong Diéu 65(3), Piéu 8(1), E Diéu 8(2), Biéu 40(2), Didu 62(1); tir “kh6ng phii hop/khong tuong 1 thich” dugc sir
dung trong Diéu 3(2) va Didu 44(2).

®Deere, Carolyn, The Implementation Game: The TRIPS Agreement and the Global Politics of Intellectual PropertyReform
in Developing Countries, Oxford University Press, 2009, tr. 12.
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