GIOI THIEU MOQT SO QUY PINH VE HET QUYEN POI VOI NHAN HIEU
VA NHAP KHAU SONG SONG TRONG PHAP LUAT HOA KY

Theo phap luat cua Hoa Ky thi cac quy dinh vé co ché hét quyén dugc ap
dung cho nhan hiéu dang ton tai hai ludng quan diém. Vi quan diém tha nhat
cho ring co ché quyén qudc té cé gidi han cho nhdn hiéu’, trong khi d6 quan
diém thtr hai khang dinh co ché hét quyén quéc gia véi mot sé ngoai 1 cho nhan
hiéu phai duoc &p dung?. Thomas Hays - mot trong nhiing nguoi tan thanh quan
diém dau tién cho 1a “Hoa Ky lra chei co.ché hét quyén quéc té co gidi han” va
giai thich: “Chu sé hitu nhan hiéu Hoa Ky c6'thé phan dbi nhap khau song song
hang hoa mang nhén hiéu cuaa minh, ngoai trir trrong hop nhén hiéu lién quan
dén mot nhan hiéu nuwdc ngodi va chu s hitu nhan hiéu nuéc ngodi véi chu so
hitu nhan hiéu Hoa Ky 1a mot hoacsed méi quan hé cong ty me - cong ty con
hoic cing so hitu hoic cung kiém soat™.

Mic du tac gia Thomas Hays giai thich che.khang dinh “Hoa Ky lua chon
co ché hét quyén qudc té cd gidi han” nhung gial thich nay din dén céch hiéu
nguoc lai rang theo phap luat Hoa Ky, co ché hét quyén quéc gia duoc ap dung
cho nhan hiéu. Nguoc lai, cac tac gia Keith E. Maskus and Youngmin Chen lap
luan nham ung ho cho quan diém tht hai “Co ché hét quyén quéc gia voi mot sd
ngoai 1¢ cho phép chu s& hitu nhan hiéu ngan chan nhap khau song song ngoai
trir truong hop cha sé htru nhén hiéu Hoa Ky va chu so httu nhdn hiéu nudc
ngoai c6 mdi quan hé cong ty me - cong ty con. Hon nita, kha ning ngin chan
nhap khau con duya trén co s chat luong 'san pham nhap khau khéng giéng nhu

chat luong-san-pham-gocva 6o-thé-gay-nham Ian cho ngudi tiéu dung™.

Nhitng Iap luan trén day cho thay, ranh gi¢i khdng ré rang giira co ché hét
quyén quéc té cd gidi han va co ché hét quyén qudc gia voi mot s6 ngoai 1é ap

'Nhitng nguoi ung hé quan diém nay nhu Christopher Stother va Thomas Hays. Xem: Stothers, Christopher, Parallel Trade in
Europe: Intellectual property, Competition and Regulatory Law, Hart Publishing, 2007, tr. 41; Hays, Thomas, Parallel
Importation Under European Union Law, London: Sweet & Maxwell, 2004, tr. 11.

Nhitng nguoi ung hd quan diém nay I Carsten Fink, Keith E. Maskus, Youngmin Chen, Ekaterina Shekhtman va Evgeniy
Sesitsky. Xem:, tr. 184; Maskus, Keith E. and Chen, Yongmin, Parallel Imports in a MocLel of Vertical Distribution: Theory,
Evidence, and Policy (Fink, Carsten and Maskus, Keith E. (eds.), Intellectual Property and Development: Lessons from
recent economic research, A co-publication of the World Bank and Oxiord University Press, 2005), tr. 193-194; Maskus,
Keith E., IPRs in the Global Economy, Institute for International Economics, Washington, DC, 2000, tr. 210; Sheckhtman,
Ekaterina and Sesitsky, Evgeniy, Exhaustion and Parallel Importation in the Field of Trademarks, 2008, <http://www.turin-
ip.com/research-papers/ papers-2008/Shekhtman-Sesitsky. FINAL.pdf>. Lién minh chdu Au ciing ung ho quan diém nay.
Xem: European Commission, Exhaustion oI Troae Mark Righta: Working Documents from the Commission Services, 1999,
<http://ec.europa.eu/internal_market/indprop/docs/tm/exhaust_en.pdf>.

3Hays, Thomas, Parallel Importation Under European Union Law, London: Sweét & Maxweii, 2004, tr. 11.

4Maskus, Keith E. and Chen, Yongmin, Parallel Imports in a Model of Vertical Distribution: Theory, Evidence, and Policy
(Fink, Carsten and Maskus, Keith E. (eds.), Intellectual Property and Development: Lessons from recent economic research,
A co-publication of the World Bank and Oxford University Press, 2005), tr. 193-194.
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dung cho nhan hiéu theo phap luat Hoa Ky. Tuy nhién, quan diém cho rang Hoa
Ky ap dung co ché hét quyén qudc gia voi mot s6 ngoai 1é hop 1y hon, bai vi, ca
cac quy dinh phap luat ciing nhu an 1é cia Hoa Ky vé hét quyén d6i véi nhan
hiéu déu phan anh nhitng nd luc cia Chinh pha va nhitng chinh sach nham ngin
chan nhap khau song song, vé nguyén tac, theo phap luat Hoa Ky, nhap khau
song song - dau hiéu cua co ché hét quyén quéc té co thé dugc chap nhan nhung
véi diéu kién rat nghiém ngit. Nhap khau song song duoc phiam ciing bi cim
nghiém ngat.

1. Nhirng nd luc lién tiép nham ngén chin nhap khau song song

Trén co s& xem xét cac quy dinh phap luat va vu viéc lién quan dén hét
quyén d6i voi nhan hiéu, ¢ dy c6 thé phén tich nham lam ré Hoa Ky da va dang
nd luc ngan chan nhap khau song song trén cac co s& sau:

Thir nhat, Hoa Ky chuyén tir cach tiép ¢an. toan cau sang céch tiép can lanh
tho. Trong vu viéc dau tién vé nhap khau song song.- vu viéc Appolinaris Co V.
Scherer® (sau day goi tat 12 vu Appolinaris) - Toa an da thiét 1ap thuyét toan cau
khi xt ly cac vu viéc vé hang héa trén thi truong xam. Trong vu viéc nay,
Appolinaris Co., Ltd., (nguyén don) da ky thoa thuan doc quyen phan phdi hang
hoa ciia mot nha san xuat Hunggari & Hoa Ky. Tuy nhién, sau khi thoa thuan
duoc giao két, Scherer (bi don), cling phan phéi‘hang héa mang nhan hiéu tring
(v6i nhan hiéu cta nha san xuat Hunggari) cia mét nha san xuat Pac duoc uy
quyén & Hoa Ky. Appolinaris Co., Ltd., da khéi kién Scherer trén co s vi pham
nhan hiéu.

Trong v Appolinaris, T0a an ung ho bi don véi lap luan do san pham
chinh hiéu va duoc gan-nhan-hiéuhep phap;-hanh vi-khong bi coi 1a xam pham
quyén d6i vai-ahanshiéupThuyeét toan cau dugc.coigddmnguyénstiachudng dan cho
loai var viéc nay trong thoi gian bén muoi nam - cho téi khi Toa an toi a0 Hoa
Ky dua ra phan quyét trong vu Bourjois V. Katzel® (sau day goi tit 1a vu
Bourjois).

®Appolinaris Co. V. Scherer, 27 F. 18, 21°22 (C.C.S.D.N.Y. 1886)

®Bourjois V. Katzel, 260 u.s. 689 (1923). vé& nhan dinh ndy, xem: Lansing, Paul and Joseph, Gabriella, Clarifying gray
marketsgray areas, American Business Law dournal, Volume 31, issue 2, September 1993, <http://www.blackwell-
synergy.com/doi/abs/10.111 I/j i 1744-1714.1993. th00683.x.>.
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Trong vu viéc Bourjois’, c4c tinh tiét twong tu nhu vu Appolinaris®. Cong
ty Bourjois ¢ tru so & Hoa Ky di mua dudc san nghiép kinh doanh cliing voi
nhan hiéu duoc sir dung cho phan trang diém. Chu s¢ hitu nhan hiéu nay 1a mot
Cong ty Phap. Anna Katzel phat hién ra rang, ty gia gitra dola My va france cua
Phap rat c6 loi cho viéc nhap khau hang hda vao Hoa Ky tai thoi diém d6 (vi
d6la My manh hon franc Phap) va ¢3 mua phan nay tryc tiép tir nha san xuat cua
Phap va ban trong cac hop tuong tu nhu hop dugc Bourjois sir dung. Tuong tu
nhu Cong ty Appolinaris, Cong ty Boufjois khéi kién Cong ty Anna Katzel trén
co s vi pham nhan hiéu. Géng ty Anna Katzelbao vé minh bang cach Iap luan
rang, cdng ching khéng bi nham 1an va van biét ho dang mua cai gi’. Vu viéc
kéo dai trong ba nam, nguyén don da thang Kién trong phién toa so tham, thua
kién trong phién toa phc tham va thang kién tai Toa an tdi cao.

Nguoc lai v6i vu Appolinaris™, Toa an.t6i cao Hoa Ky da ung ho cha thé
nam giit quyén d6i véi nhan hiéu tai Hoa Ky bang cach thiét lap thuyét 14nh tho.
Toa an téi cao phan quyét rang: nhan hiéu chi thuée.vé nguyén don va nguoi
tiéu ding nhan thay hang héa la cua nguyén don. Hang héa duoc ban véi muc
dich kinh doanh ctia nguyén don. Danh tiéng ctia nguyén don gan lién véi dic
diém cua hang hoa'’,

Vu Bourjois*? quan trong boi vi thuyét lanh-thd duoc thiét 1ap tir vu viéc
nay, dong thoi vu viée ciing dan dén ban hanh quy dinh vé nhap khau song song.
Vu viéc cho thdy “bao ho nhan hiéu chira dung noi dung lanh thd*%. Vu viéc
nay tao ra sy dich chuyén tir thuyét toan ‘¢au sang thuyét Ianh thé ma cét 16i 1a
gitip cho-ehisarhir-nhan-hi¢wkhang-dinh quyén ciia minh trén co so l1anh tho,
cho du viéc ban Hang hda mang nhan hiéu xay ra ¢ noi khac'. Cudi cung, Nghi
vién Hoa Ky da ban hanh phan 526 trong Pao luat thué quan nham giai quyét
van dé nhap khau song song nhu mét phan ung déi vai quyét dinh cua Toa phic
tham khu vuc s 2 (Second Circuit) trong vu Bourjois™.

"The District Court for the Southern District of New York: 274 F.856 (S.D.N.Y. 1920); the Second Circuit: 275 F. 539 (2d
Cir. 1921); and the Supreme Court: 260 U'S 689 (1923).

8Appolinaris Co. V. Scherer, 27 F. 18, 21-22 (C.C.S.D.N.Y. 1886).

®Hiebert Timothy H., Parallel Importation in us Trademark Law, Greeiiwood Press, 1994, tr. 44.

YAppolmaris Co. V. Schérer, 27 F. 18, 21-22 (C.e.S.D.N.Y. 1886).

"Bourjois V. Katzel, 260 u.s. 689 (1923), doan 692

12)em: Bourjois V. Katzel, 260 u.s. 689 (1923).

3% em: Bourjois V. Katzel, 260 u.s. 689 (1923).

14Circuit Breaker Corp. V. Or. Breakers, Inc., 406 F.3d 577, 581 (9th Cir. 2005), doan 582.

K mart Corp. V. Cartier, Inc, 486 us 281 (1988), doan 17; Kevlin Mary, Parallel Imports-Trademark and Copyright
considerations in worldwide imports and exports: The us, <http://ioww.cll.coml articles /parallel-imports-trademark-and-
copyright-cQnsiderations-in-worldwide-imports-and'exports-the-united-states>.
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Thi hai, Muc 526 Dao luat thué quan dugc ban hanh nham ngan chin nhap
khau song song. Trudc khi Toa an téi cao ra phan quyét cho vu Bourjois, Nghi
vién Hoa Ky da xem xét van dé nhap khau song song hang héa gan nhan hiéu
duoc bao hd va nam 1922 d3 xem xét nham ban hanh vin ban han ché nhép
khau song song vao Hoa Ky. Bé cap ly do ban hanh Muc 526 Pao luat thué
quan, hoc gia Timothy H. Hiebert nhan xét su ra doi cua quy dinh nay xuit phat
tir nhitng ly do lich st va chinh tri nhu “trong Chién tranh thé gigi tha nhat co
quan quan ly tai san ngoai kiéu Hoa K3 da ban nhiéu doanh nghiép cua ngudi
Puc hoat dong ¢ Hoa Ky eling véi nhan hiéuwva danh tiéng caa doanh nghiép
cho cong dan Hoa Ky. Sau chién tranh, cac cha so hiru dau tién caa nhan hiéu da
quay tré lai Hoa Ky va thiét 1ap lai hoat dong kinh doanh ¢ day, ho ¢ trong tinh
trang xung dot truc tiép véi cac doanh nghiép Hoa Ky da thiét lap hoat dong
kinh doanh thanh cong nhitng san pham mang cuing nhan hiéu”*®.

Muc 526 Pao luat thué quan duoc ban hanh nhim ngan chan nhap khau
song song cua nhitng cha s¢ hiru nhén hiéu nudc ngoai. Muc 526 quy dinh “Bi
coi la bat hop phéap khi nhap khau vao Hoa Ky bat ky hang hoa nao duoc san
Xuit & nuwéc ngoai néu hang hoa dé, hoac nhan hang, dau hiéu, tir ngir, dong goi,
gidy goi, hodc d6 dung, mang nhan hiéu duoc s& hitu bai mot cong dan hoac
mét tap doan hodc higp hoi ma dwoc hinh thanh hoac duoc thiét 1ap ¢ Hoa Ky,
va da dang ky tai co quan Sang ché va Nhan hiéu b&i mot nguoi cu tra & Hoa
Ky... trir khi c6 su dong y bang van ban cua cht s¢ hitu nhan hiéu dé tai thoi
diém nhap khau hang hoa”.

ThearMucr526:~chirso ghiru-nhan.hiéu Hoa Ky c6 quyén cam nhap khau
hang héa mang nham hiéucaa ho™. Cum tir “duogc s hitu bai” trong Muc 526
khong rd rang. Chang han, trong trudong hop cha so hitu nhan hiéu thuc su l1a
mot cdng ty me & nude ngoai nhung chi nhanh cta céng ty nay ¢ Hoa Ky da
dang ky nhan hiéu & Hoa Ky. Trong treong hop nay, nhdn hiéu “dugc so hiru
bai” chi nhanh cong ty 6 Hoa Ky theo Muc 526 hay khong.

Céac chu s hitu nhan hiéu Hoa Ky con nhan dugc sy hd tro tir phia uy ban
Thuong mai quéc té Hoa Ky. Muc 337 Dao luét thué quan cho phép chu sé hitu
nhan hiéu di dang ky bao ho tai Hoa Ky dwoc quyén yéu cau ay ban Thuong

Hiebert TImothy H., Parallel Importation in us Trademark Law, Greenwood Press, 1994, tr. 45

"\/esta, Joe De, Trademark Law: Uncommon Controls OVer Grey Market, Journal of Technology Law & Policy, Vol. 8,
June 2003, <http://grovEUfl.edu/~techlaw/vol8/issuel/devesta.ntml>; Stewart, George R. & Tawjik, Myra J. & Irish,
Maureen (eds.), International Trade <& Intellectual Property: The Research for a Balanced System, Westview Press, 1994, tr.
28.



mai qudc té ngan chin nhap khau hang héa vi pham quyén cua ho. Uy ban
Thuong mai qudc té ¢ thé ban hanh chi thi yéu ciu co quan Hai quan ngin chin
nhap khau hang hda vi pham, uy ban Thuong mai qudc té khong ban hanh 1énh
phat tién do bén vi pham gay ra thiét hai. Quyét dinh cua uy ban nay c6 thé bi
khang c4o 18n Toa &n phic tham lién bang (va cubi cing 1 1én Toa an téi cao
Lién bang). Téng théng Hoa Ky ¢ quyén ban hanh quyét dinh thay doi quyét
dinh cua uy ban Thuong mai qudc té'®.

Thir ba, quy dinh vé hoat dongshairquan dua ra ngoai 1é cling kiém soét.
Phan quyét trong vu Bourjois khéng ¢é ¥ nghia husng dan cho nhiéu vy viéc
tiép theo vé nhap khau song song. Hon nita, “nhimg diém khong tring hop giira
ngdn ngir va muc dich ctia Muc 526 gay ra nhirng kho khan dang ké cho toa an
khi giai quyét cac vu viéc lién quamrdén hang héa chinh hiéu”*®. Nhiing ly do
nay din dén su ra doi ctia quy dinh vé hoat dong hai quan nham thyc thi Muc
526 (19 C.F.R. -1987). Quy dinh nay di tao ra.nhitng ngoai-1& cho nguyén tac
chung 13, cam nhap khau song song va kinh doanh thi truong xam. 6 1a: ngoai
16 mbi quan hé chi nhanh va ngoai 18 st dung duoc cho phép. Cu thé, Muc
133.21 diém ¢ Quy dinh vé hoat dong hai quan (nam 1987) nhu sau:

“(c) Khong ap dung gidi han. Nhitng gidi han duge quy dinh tai doan (a) va
(b) caa Muc nay khong ap dung cho hang héa nhap khau khi ca nhan hiéu nuéc
ngoai va nhan hiéu Hoa Ky hoic tén thuong:mai do cling c4 nhan hoic to chic
so hiru; hoac Cha so hiru nhdn hiéu nuéc ngoal va nhan hiéu trong nudc hoac
cha sé hiru tén thuong mai la cong ty me va cong ty con hoic 1a ddi tuong duoc
cling sé hirw-hedescung kiém sodtr=2"zhoic hang hoa duoc san xuit & nudc ngoai
dugc mang nhan hiéu hoac tén thuong mai theo su cho phép cua cha s¢ hiru
nhan hi¢u/tén thwong mal Hoa Ky...”.

Nhu nhan manh tai Muc 133.21 diém ¢ trong quy dinh vé nhap khau cua co
quan Hai quan, nhitng han ché chung khong ap dung khi chi s hitu nhan hiéu
nudc ngoai va chu sé hitu nhan hiéu trong nudc la cong ty me va cong ty con
hoic 1a déi twong duoc so hitu chung hoic kiém soat chung (duoc goi 1a quan hé
chi nhanh - tiéng Anh la “affiliation”). “Cling kiém soat” duoc dinh nghia 1a

8% em: Cottier, Thomas and Mavroidis, Petros Cs, Intellectual Property: Trade, Competition, and Sustainable Development
World Trade Forum, Vol.3, The University of Michigan Press, 2003, tr.178- Ederer, Louis s. & Kirby, lan & Maltbie, John &
Veronick, Alan & Pizer, Rochelle, Grey market Goods and Counterfeits: Utilizing Trademark Rights to Prevent Grey Market
Goods From Entering the us and the European Markts, Piracy and Brand Awareness, IP & Technology Proeram BNA
International Inc., a subsidiary of The Bureau of National Affairs, Inc., YVashington, D.C., USA., May 2007, tr. 18.
PHiebert, Timothy H., Parallel Importation in us Trademark Law, Greenvvood Press, 1994, tr. 63

219 C.F.R. § 133.21(c)(2) (1985) quy dinh ngoai I& ciing kiém soét.
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“kiém soat hiéu qua vé chinh sach va hoat dong va khong dong nghia véi so hitu
chung”?!. Quy dinh nay dua trén 1ap luan rang, mot doanh nghiép khdng thé vi
pham chinh nhén hiéu ctia né; hon nira, doanh nghiép dugc huong lgi nhuan tur
hoat d6ng ban hang ¢ nudc ngodi va khdng thé sir dung phap luat nhan hiéu Hoa
Ky dé xac 1ap gia phan biét gay thiét hai cho ngudi tiéu dung Hoa Ky*.

Thir tu, vu viéc Kmart Corp. V. Cartier, Inc.® (goi tit 1a vu Kmart) hiéu
Muc 526 Dao luat thué quan va Quy dinh vé hoat dong hai quan theo hudng bao
vé chi s& hitu nhan hiéu Hoa Ky. Gié tri-phap Iy caa Muc 133.21 diém ¢ quy
dinh vé hoat dong hai quan bi xem Xét vai Iy do quy dinh nay vi pham Muc 526
Pao luat thué quan hoic Muc 42 Pao luat Lanham thura nhan mét sb trudang hop
dugc phép nhap khau song song>. Van dé nay duoc Toa an téi cao Hoa Ky xem
xét trong vu Kmart®,

Trong vu Kmart, Toa an t6i cao Hoa Ky. cho rang Muc 526 Pao luat thué
quan khong 6 rang nhung da khang dinh 1a ngoai 1& “cling -kiém soat” trong
Muc 133.21 diém ¢ phl hop véi Muc 526. Ngoai 1é nay da gop phan lam 6 tur
ngit khdng rd rang cia Muc 5261. Toa an t6i cao khang dinh rang vu viéc “kiéu
Bourjois” chiu su diéu chinh cua Muc 526. Quy dinh vé hoat dong hai quan
dugc xem xet trong vu Kmart khong di nguoc lai quy dinh cua Muc 526. Hon
nira, TOa &n t6i cao phan dbi ngoai 1¢ thir ba trong Quy dinh vé hoat dong hai
quan. Theo d6, trudng hop si dung nhén hiéu gan véi hang hoa nhap khau cua
mot doanh nghiép nudce ngoai khong lién \quan duoc chua so hitu nhdn hi¢u Hoa
Ky cho phép 1a cach hiéu khdng hop 1y vé Muc 526 Pao luat thué quan. Toa &n
t6i cao cho rang-sngeai lé~cung ki¢m-soat” cho phép nhap khau mot cach hiéu
qua nhitng hang hi6a mang nhan hicu Khong can su dong y caa cha so hitu nhan
hiéu Hoa Ky “khi cht s& htru nhan hiéu la cong ty me, cdng ty con, hoac cung

s6 hiru v6i nha san xuat nudc ngoai”.

2119 C.F.R. § 133.2(d)(2).

27adra-Symes, Lynda J. and Basista, Joseph J., Using us IPRs to Prevent Parallel Imports <http://www.kmob.com/art7.htm>
2K mart Corp. V. Cartier, Inc, 486 US 281 (1988).

Stewart, George R. & Tawjik, Myra J. & Irish, Maureen (eds) International Trade & Intellectual Property: The Research for
a Balanced System, Westview Press, 1994, tr. 29.

Tuy nhién, vu viéc ndy khdng &p dung Muc 42 Dao luat Lanham ma &p dung Muc 526 Pao lujt thué quan.

2K mart Corp. V. Cartier, Inc, 486 us 281 (1988), doan 292, doan 282.
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Toa an xem cu thé ba truong hop phét sinh thi truong xam va Pidu 526
Pao luat thué quan ap dung nhu thé nao cho méi truong hop theo hudng bao vé
chua s& hiru nhan hiéu Hoa Ky?":

Truong hop tha nhat, mot cong ty trong nuéc Hoa Ky mua quyén dang ky
va st dung nhan hiéu nudc ngoai nhu 1a moét nhan hiéu Hoa Ky tir mét cong ty
nudc ngoai doc 1ap va ban san pham duoc san xuit ¢ Hoa Ky. Néu nha san xuét
nuéc ngodi nhap khau hang héa mang nhan hiéu dugc bao ho dé phan phéi &
Hoa Ky, mac du nhan hiéu da dugc.ban eho cong ty trong nudc, cong ty trong
nuéc s& canh tranh véi hang héa mang cting nhén_hi¢u. Canh tranh xay ra néu
nha san xuat nudc ngoai ban hang héa ngoai l&anh tho Hoa Ky va bén thir ba mua
hang héa & nudc ngoai va nhap khauaao Hoa Ky. Trong truong hop nay nhap
khau song song duoc cho phép sé taowra thi truong xam hiy hoai dau tu caa chi
s& hitu nhan hiéu. Toa &n t6i cao cho rang, co quan Hai quan c6 quyén ngin
chin nhap khau song song trong tinh hudng nay:

Truong hop thi hai, mot s6 cong ty trong nude Hoa Ky dang ky nhan hiéu
Hoa Ky cho hang hoa san xuat ¢ nudc ngoai. Cong ty nudc ngoai mudn kiém
soat phan phdi hang héa & Hoa Ky bang céach thiét 1ap c¢bng ty con ¢ Hoa Ky.
Cong ty con dang ky nhan hiéu Hoa Ky giong nhu nhan hi¢u-ctia cong ty me ¢
nudc ngodi. Nhap khau song song bai bén thir basmua san pham & nuéc ngoai
tao ra thi truong xam. Nhimg thay doi xay ra khi céng ty Hoa Ky thiét 1ap cong
ty con san xuat & nudc ngoai hoac bo phan san xuat va nhap khau hang hoa dé
phan phdi trong nuéc Hoa Ky. Néu chii'sé hiru nhadn hiéu hoic cong ty con &
nudc ngoai banghang-hdarmang, nhdnshiéu duoc bao ho ra nudc ngoai, hang hoa
nhap khau song song canh tranh V6i hang hoa ban trong nuéc cua chi sé hitu
nhan hiéu. Co quan Hai quan c6 thé cho phép nhap khau song song trong trudng
hop hang hoa duoc san xuat & nude ngoai boi chinh chi thé ndm gitr nhan hiéu
Hoa Ky.

Truong hop thir ba: chii thé nam giir nhan hiéu Hoa Ky cho phép nha san
Xuat nudc ngoai doc quyén sir dung nhan hiéu. Thong thudng, chi so hitu nhan
hiéu ban doc quyén st dung nhan hiéu cho nha san xuit nudc ngodi & mot dia
ban nudc ngoai cu thé, véi diéu kién nha san xuat nudc ngoai cam két khong
nhap khau hang héa mang nhan hiéu duoc bao ho vao Hoa Ky. Néu nha san xuat

Z'Clark 111, Irvine and Owens Margaret, Trademark rights in gray markets, International Marketing Review, Vol.17, No. 3,
2000, tr. 277.



nuéc ngodi hoic bén tht ba nhap khau hang héa vao Hoa Ky, hang héa dugc
san xuat ¢ nudc ngoai canh tranh véi hang hoa trong nudc cua cha thé nam gii
quyén ddi véi nhan hiéu ¢ Hoa Ky. Toa &n téi cao da phan quyét hang héa do
mot nha san xuat doc 1ap san xuat & nudc ngoai bi cam ¢ Hoa Ky. Tuy nhién,
nhap khau song song hang hda khdng bi cdm néu chu thé nim git quyén ddi véi
nhan hiéu nudc ngoai va chu thé nam giir quyén ddi véi nhan hiéu Hoa Ky 1a
mot hoac la chi nhanh.

NGi tom lai, trong vu Kmart, Toa'anitéi cao Hoa Ky xac dinh rang: “su bao
ho dac biét” theo Muc 526 chi danh cho cac chu s¢ hitu nhdn hiéu Hoa Ky ma
khéng c6 mdi quan hé chi nhanh v6i nha.san xuat nuoc ngoai®®. Mot diéu dang
luu y nira 1a: trong vu Kmart, Toa an t6i cao da khong dé cap thuyét 1anh thd
trong khi cac tda an cap dudi va cacibén trong vu viée da sir dung thuyét nay™.
Sau vy Kmart, ngoai 1& “cling kiém soat” tiép tuc dugc ap dung trong nhiéu vu
viéc tiép theo vé& nhan hiéu®. Nguoc lai, phap luat ban quyén khéng thira nhan
ngoai 1& nay. “Hét quyén khong xay ra dua trén coisd san pham duoc bao ho
quyén tac gia duoc ban ¢ nudc ngoai béi mot chu thé cling kiém soét véi cha thé
nam giit quyén tac gia Hoa Ky*.

Nhu Muc 526 Pao luat thué quan, co quan Hai quan va-mot s6 Toa an da
va dang thira nhan ngoai 1€ moi quan hé chi nhanhekhi thuc thi Muc 42 DPao luat
Lanham. Trong vu Olympus Corp. V. us*, Toa an cho rang, Muc 42 khdng cim
nhap khau hang héa mang nhan hiéu Olympus do cong ty me caa chu sé hitu
nhan hiéu Hoa Ky 1a doanh nghiép Nhat Ban san xuat. Trong vu Weil Ceramics
& GlassinegVeRash™, vicornhap-khau sir Lladro tir nha san xuat Tay Ban Nha
|4 chi nhanh cuathuso httu nhan hiéu"Hoa Ky khoéng bi coi la vi pham Muc 42.
Trong vu Yamaha Corp. V. ABC Int'l. Traders Corp**, nhap khau song song cac
san pham cua Yamaha do cong ty me cua chu so hitu nhan hiéu Hoa Ky la mot
doanh nghiép Nhat Ban tién hanh duoe ehap nhan. Co sé cia phan quyét trong

BEderer, Louis s., Kirby, lan, Maltbie, John, Veronick, Alan, and Pizer, Rochelle, Grey market Goods and Counterfeits:
Utilizing Trademark Rights to Prevent Grey Market Goods From Entering the US and the European Markets, Piracy and
Brand Awareness, IP & Technology Program, BNA International Inc., a subsidiary of The Bureau of National Aoairs, Inc.,
Washington, D.C., USA., May 2007, tr. 18; Oswald, L.J., Statutory and Judicial Approaches to Gray Market Goods: The
"Material Differences" Standard, 95 Ky. L.J. 107 (2006/2007).

Hiebert, Timothy H., Parallel Importation in US Trademark Law, Greenwood Press, 1994, tr. 139

%/ dy, Vittoria North America, L.L.C. V. Euro-Asti Imports, Inc, US Court of Appeals for the Tenth Circuit, 278 F.3d
1076 (10" Cir. 2001).

$1Chow, Daniel C.K. and Lee, Edward, International Intellectual Property: Problems, Cases, and Materials, Thomson West,
2006, tr. 859.

*20lympus Corp. V. us, 792 F.2d (2d Cir.1986).

$BWeii Ceramics & diass, Inc. V. dash, 493 us 853 (1989)

*Yamaha Corp. v. ABC Int’l. Traders Corp., 703 F. Supp. 1398 (1988).

8



nhiing giao dich nay la hang héa chinh hiéu chua khéng phai l1a hang hoa sao
chép hay md phong nhu quy dinh cia Muc 42.

Thr ndm, cac phan quyét sau vu viéc Kmart st dung ngoai 1& “khéc biét
hang héa” dé ngan chian nhap khau song song. Sau vu Kmart, nhap khau song
song dugc chap nhan theo nguyén tic “cing kiém soét”. Tuy nhién, nim 1989,
Toa phic thim khu vuc s6 4 dua ra phan quyét trong vu Lever Bros. Co. V. us®
(goi tit 1a vy Lever 1) - khac véi trong vu Kmart. Toa &n phan quyét rang: theo
Muc 42 Pao luat Lanham, hang héa‘chinh, hiéu van cé thé khong dugc nhap
khau vao Hoa Ky néu hanghoéa khéc biét véithang hoa trén thi truong Hoa Ky
mac di c6 mdi quan hé chi nhanh gitra cong ty nirdc ngoai va cong ty Hoa Ky,
hoac nhan hiéu hop phép. Trong vu Kmart, su viéc khong dugc xem xét theo
Muc 42 Pao luat Lanham ma theo Mue 526 Dao luat thué quan. Trong vu Lever
Bros. Co. V. us (goi tat 1a vu Lever I1) sau khi tranh luan vé lich st 1ap phap cua
Muc 42 Dao luat Lanham, Toa an cho phan quyét rang Muc 42 cam “nhap khau
hang hda cé su khac biét mang nhan hiéu trung véi nhan-hi¢u duoc bao ho tai
Hoa Ky, cho du hang hoa nudc ngoai la chinh hiéu hoac c6 méi quan hé chi
nhénh gitta cac doanh nghiép san xuat™*®.

Sau Lever II, Co quan Hai quan Hoa Ky da ban hanh quy dinh nham thuc
thi phan quyét trong Toa &n*’. Theo Phan 133 cua’Quy dinh hai quan, co quan
Hai quan xem xét ngin chan nhap khau nhitng san pham mang nhan hiéu hop
phap ma c6 sy khac biét voi san pham trén thi truong noi dia va nhap khau
khong duoc phép cua cha so hitu nhin hiéu Hoa Ky. Cac yéu to duoc xem xét
dé xac dinh-su khae-biétreaa-hang,hoa bao gom: cong thuc, su hinh thanh san
pham, cau trdc hoac cac'bo phancauthanh san pham, hoat dong hoic cac dac
diém hoat dong cua san pham, nhitng khac biét bat nguén tir cac yéu cau phép ly
va nhitng yéu té khac biét khac. Cac Toa an Hoa Ky di hiéu nhitng yéu t6 vira
néu trong rat nhiéu vu viéc va mé rong nghia cua “khéc biét hang héa”, da tim ra
“khac biét hang hoa” trong cac truong hop cu thé sau day: (i) xa phong nhap
khau tao ra it bot hon, khong c6 chat diét khuan va moi khac biét véi mui xa

phong trén thi truong Hoa Ky®; (ii) bap bé nhap khau cé “gidy chang sinh”

%L ever Bros. Co. v. us, 871 F. 2d 101 (D.c. Circuit 1989).

%981 F. 2d 1330 (D.c. Cir. 1993), at 1338-1389.

$"Ngay 02-02-1999, Co quan thué ciia Hoa Ky da ban hanh Quyét dinh 9058 sira di Phin 133 19 CFR dé han ché nhap khau
hang hoa c6 su khac biét véi hang hoa dwgc ban véi su cho phép ciia chu s6 hitu nhan hiéu hang héa 1a té chuc, ca nhan Hoa
Ky. Xem: 64 Fed. Regulation 9058. Quy dinh nay bat ngudn tir vu viéc Lever Brothers (ndm 1993). Xem: Weiser, Steven s.
and Kaplan Ari L, Gray market goods Regulations Amended, New York Law Journal, Monday 26 Apr. 1999.

%8Lever Bros. Co. V. us (Lever 11), 981 F. 2d 1330 (D.Q. Cir. 1993).
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duogc viét bang tiéng Tay Ban Nha va khong duogc chap nhan theo hé thong dang
ky caa Hoa Ky*%; (iii) sdcola nhap khau khac vé kiém soat chit lwgng, thanh
phan, hinh dang, déng goi va gia vai sdcola Hoa Ky**: (iv) san pham sir nhap
khau c6 vé& nhitng dong vat khéng c6 & Hoa Ky hodc nhiing hinh vé véi kiéu
dang va mau sic khac biét véi san pham trén thi truong Hoa Ky*'; (v) vién ngam
bac ha nhap khau c6 ham lugng calo va kich c& khéac biét vai san pham trén thi

truong Hoa Ky*; (vi) d6 udng nhap khau c6 dan nhédn va chwong trinh tra lai

chai sau khi udng khac véi d6 ubng dang ban 6 Hoa Ky*; (vii) dan ghita duoc
san xuat & Nhat Ban c6 hinhi'dang, bo phanithay. thé, mau sic, diéu khoan bao
hanh khéc véi dan ghita ban trén thi tredng Hoa K3**; (viii) trén bao goi cua
thuc pham nhap khau khdng cung cap théng tin vé thanh phan, ham lwong dinh

dudng, Xuat x& san pham™®.

Nhu vay, tham chi, trong truong hep.cé méi quan hé cing so hitu hoac
cuing kiém soéat gitta chii s& hitu nhan hiéu Hoa' Ky va nha san xuat nudc ngoai,
cha sé hitu nhén hiéu Hoa Ky van cé thé ngan chan nhap khau song song khi c6
su “khac biét hang hoa” gitra hang hoa trén thi truong Hoa Ky va hang hoa nhap
khau mang cting mot nhan hiéu. Khi su khac biét d6 ton tai, nhiéu Toa an Hoa
Ky cho rang, hang héa nhap khau khong phai la hang héa chinh-hiéu va viéc st
dung nhan hiéu nhu vay cd thé gdy nham lan cho ngudi tiéu dung, do do, bi coi
la hanh vi xdm pham quyén ddi vé6i nhan hiéu®.

Cong cu “khac biét hang hoa” chiing minh gia tri cua n6 trong ngan chan
hang hoa duoc nhap khau song song vao thi truong Hoa Ky. Viéc st dung cong
cu nay khéng-vi-pham hai-nguyén-tie-nén tang cua Hiép dinh TRIPS Ia nguyén
tac d6i xir qudc gia Va nglyén tac toihué qudc boi vi, cac nguyén tic nay dua
trén co s& dia vi phap Iy cua qudc gia, trong khi do, cong cu “khac biét hang
hoa” lai dua trén co so dic diém cua hang héa. Bén canh d6, 1ap luan khac
cho,thira nhan céng cu nay 1a dam bae chirc ning chi dan nguon goc va chirc
nang phan biét cua nhan higu.

*Original Appalachian Artworks, Inc. V. Granada Elecs., Inc., 816 F.2d 68 (2d Cir. 1987).

49Socirte Des Produits Nestle, S.A. V. Casa Heluetia, Inc982 F.2d 633 (IBt Cir. 1992); Ahava (USA), Inc. V. J.W.G., Ltd.,
250 F Sup 2d 366 (S.D.N.Y. 2003).

“Martins Herend Imports, Inc. V. Diamond & Gem Trading USA Co., 112 F.3d 1296 (5th Cir. 1997)

“Ferrero USA., Inc. V. Ozak Trading, Inc., 753 F. Sup. 1240, n.1&i (D.N.J. 1991).

#pepsiCo, Inc. V. Torres, 27 USP.Q2d 1948 (C.D. Cal. 1993).

“‘Bender Muysical Instruments Corp. V.' Unlimited Music Ctr., 35 USP.Q2d 1053 (D. Conn.1995)

*®Groupo Gamesa S.A. V. Dulceria El Molino Inc., 39 USP.Q.2d 1531 (C.D. Cal. 1996).

“®Nhap khau hang héa c6 su khac biét v6i hang héa trong nuédc c6 thé van bi cAm (mic du gén nhan hiéu hgp phap) véi ly do
bi coi nhu hoat dong thudng mai khdng lanh manh theo Pao luét thué quan ndm 1930 va bi xem xét trudc uy ban Thuong
mai quéc té Vi du, vu SKF USA, Inc. V. Int'l Trade Cammission 423. F.3d 1307 1315 (Fed, 0ir.2005).
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Cubi cung, Pao luat Lanham tiép tuc hd tro ngan chan nhap khau song
song. Pao luat quan trong nhat vé nhan hiéu cua phap luat Hoa Ky - Pao luat
Lanham - cho phép chu s& hitu cac nhan hiéu da dang ky bao ho chdng lai hanh
vi st dung nhén hiéu twong tu ma khong duoc phép caa chu so hiru nhan hiéu
néu viéc sir dung c6 kha niang gay ra nham Ian.

Theo quy dinh tai Muc 42 Dao luat Lanham “Bat ky hang hoéa sao chép
hoac mang nhén hi¢u da dugc dang ky theo nhiing quy dinh cia Chuong nay...
déu khdng dugc chap nhan tai bat ky.¢o quan Hai quan nao caa Hoa Ky

Muc 32 Pao luat Lanham quy dinh vé trach nhiém do str dung khong duoc
1y quyén trong thuong mai cua “bat ky su tai tao, gia mao, sao chép hoic mo
phong mau sac nhan hiéu di dang Ky trong viéc ban, chao hang, phan phéi,
quang cao bat ky hang héa hoic dich via nao hoac viéc sir dung co thé gay nham
1an, hoac gay ra sai sot, hoac lam that vong..eho ngudi tiéu dung”.

Tuong tw, Muc 43(a) Pao luat thué quan quy dinh-trach nhiém sir dung
trong thuong mai: “cta bat ky chi dan Iira d6i vé nguén géc... ma - (A) co thé
gay nham lan, hozc gay sai sot, hoac lam that vong... cho nguoi tiéu ding”.

Duong nhu khong ¢6 moi quan hé giira nhimg quy dinh ndy cua Pao luat
Lanham va Muc 526 DPao luat thué quan. Bai vi, Muc 526 quy dinh nhap khau
song song hang hoa chinh hiéu, trong khi Muc 42, 32, 43 diém a cam nhap khau
hang hoa gia mao. Cu thé, Muc 42 va 32 quy dinh cho nhan hiéu da diang ky bao
ho, Muc 43 diém a quy dinh cho nhan hiéu chua ding ky bao ho. Tuy nhién, cac
Toa an Hoa Ky da va dang ap dung rat khéo léo tat ca nhitng quy dinh nay dé
giai quyét cac virviec vanhapkhau song song. Vi du, ddi voi Muc 42, cac Toa
an thuong 1ap luan rang,-hang-hdéanhap khaula hang-hoa chinh hiéu hoic khong
lién_quan_dén-nhdnshiéuwduoc.sao_chép, hoic nhanghiéushirasddizvé. nguon goc
trong trudng hop hang hoa duoc tao ra bai nha san xuat nudc ngodi nhung co
quan hé chi nhanh véi chu s¢ hitu nhan hiéu Hoa Ky. Vi du, trong vu NEC
Electronics V. Circuit Abco®’, Tda &n phan quyét rang Muc 32 va 43 diém a Bao
luat Lanham khéng &p dung trong trudng hop nhap khau nhiing thiét bi dién ti
mang nhan hiéu NEC duoc san xuat béi Céng ty me - day 1a doanh nghiép Nhat
Ban - cha sé hiru nhan hiéu NEC tai Hoa Ky. Béi vi, hang hoa nhap khau trong
treong hop nay la hang hoa chinh hiéu.

47810 F.2d 1506 (9th Cir. 1987), 484 us 851 (1987).
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Vé nghia vu chang minh, theo phéap luat Hoa Ky, nghia vu nay thudc vé
chu s& hitu nhan hiéu theo Muc 1051 Pao luat Lanham nam 1946 va thudc vé
chua thé nhap khau song song theo Muc 526 Pao luat vé thué quan nam 1930. Cu
thé, trong trueong hop vi pham Pao luat Lanham, chu s& hitu nhan hiéu phai
chirmg minh hang hoa dang dugc xem xét khong phai la hang chinh hiéu ma la
hang gia mao nhan hiéu va gay nham 1an cho nguoi tiéu ding®. Néu chu sé hitu
nhan hiéu hoan thanh nghia vy ndy, nha nhap khau song song bi coi 1a da thuc
hién hanh vi vi pham va chi sé hitu_nhén hiéu c6 quyén ngan chin nhap khau
song song. Con ddi voi hang'hoéa chinh hiéupaghia vu ching minh lai thuoc vé
nha nhap khau song song theo quy dinh ctia Pao luat'thué quan. Nha nhap khau
song song phai chizing minh rang, ¢hu sé hitu nhan hiéu da dong y bang vin ban,
hoac nha nhap khau song song c6 méi quan hé chi nhanh véi nhau vi dy, cong ty
con véi cdng ty me, chi nhanh caa cong ty®. Trong trudng hop c6 sy khac biét
gitta hang hoa nhap khau va hang héa duoe ban trén thi truong Hoa Ky, nghia
vu chting minh khac biét thuoc vé cha so hitu'nhan. hiéu®®. Nhu vy, nha nhap
khau song song va chii s¢ hiru nhan hiéu déu c6 nghia vu chitng minh trong vu
viéc lién quan dén nhap khau song song.

2. Cam nhap khau song song thuéc

Hién nay, phép luat khong c6 quy dinh hoaean Ié cho phép nhap khau song
song thudc vao thi truong Hoa Ky. Theo hoc gia Rebecca Eisenberg, “Hoa Ky
cho riang moi qudc gia nén thira nhan hét quyén quéc gia, dan ching cu thé 1a
nganh cong nghiép duoc pham. Tuy nhién, diéu nay khong rd rang trong phap
luat Hoa-Ks2t,

Theo phép luat Hoa Ky vé hét quyén ddi voi nhan hiéu, nhap khau song
song thuée mang nhan hiéu duoc bao hé ¢6 thé duoc cong nhan trir tradng hop
c6 su khéc biét gitra thudc nhap khau va thudc noi dia®. Tuy nhién, nhap khau
song song thudc duoc bao ho sang ché lai bi cim nghiém ngit do ap dung co ché

“8Giai thich v& nghia vu chirng minh theo Dao luat Lanham duoc tim thiy trong vu: Diamond Supply Co V. Prudential Paper
Products Co,, 589 F. Supp. 470, 476 (S.D.N.Y. 1984).

9% em: Sassoon Jeans, Inc. V. Sassoon Jeans, L.A., 632 F. Supp. (S.D.N.Y 1986); Olympus Corp. V. us, 792 F.2d 315, 317
(2d. Cir. 1986).

L ever Bros. Co. V. us (Lever I1), 981 F. 2d 1330 (D.c. Cir. 1993).

*!'Eisenberg, Rebecca, Patents, Product Exclusivity, and Information Dissermination: How Law Directs Biopharmaceutical
Research and Development, 72 Ford. L. Rev. 477, 2003

52y/& 1ap luan nay, xem: Maskus, Keith E., Parallel Imports in Pharrnaceuticals: implication for Competition and Prices in
Developing countries, Final Report to WIPO, tr. 5, <http://www.wipo.int/about-ip/ en/studies/pdf/ssa_maskus_pi.pdf.>;
Arfwedson, Jacob, Re-importation (Parallel Trade) in Pharméacéuticals, Policy Report 182, ilnstitute for Policy Innovation,
Jul. 2004, tr.4, <http://www.ipi.org/ipi/IPIPublications. nsff0/4A9821E1IC0B539086256EP60072ABI3/$Fne/PR182-
ParallelTrade. p<If?0OpenElement>.
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hét quyén quéc gia va khdng chap nhan bat ky ngoai 1é nao. Do su khac biét
gitra co ché hét quyén duoc 4p dung cho séang ché va cho nhan hiéu, thubc dong
thoi dugc bao ho sang ché va nhan hiéu khdng thé duoc nhap khau song song
vao thi truong Hoa Ky.

Trong thuc té, cac nha san xuét thudc ap dung triét dé vii khi “khac biét
hang héa” nham ngan chin nhap khau song song thudc®.

Cac doanh nghiép duoc pham Hoa Ky chi rd nhitng khac biét trén nhan
hang va dong goi cua nhitng.sanspham khdng duoc ban ¢ thi truong Hoa Ky.
Hon nita, cac nha san xuét thuéc Hoa Ky ciing st dung hop dong nhu mot cong
cu bao vé hitu hiéu trong ngan chan nhap:khau lai va thuong mai song song san
pham cta ho. Cu thé, ho dua vao hop d6ng diéu khoan han ché 13nh tho cho nha
phan phdi cua nudc nhap khau. Bén canh do, “dé chéng lai thudc gia, Co quan
quan ly Thuc pham va Duoc pham Hoa K3n(viét tat 13 FDA) hop tac véi cac
doanh nghiép dugc pham st dung nhitng c6ng nghé maéi chéng thubc gia hiéu
qua nhung rat tén kém. Vi du, céng nghé tao anh ba chiéu khi c6 anh séang tich
hop, cong nghé sir dung nudc va muc 1am chuyén 'd6i mau c6 thé gitp ngudi
tiéu dung nhan dang thudc that™>*.

Khong chi nhap khau song song, nhap khau thuéc bi han ché nghiém ngat
theo phap luat Hoa Ky. Thube duoc nhap khauwvao Hoa Ky phai dap ung day du
cac diéu kién nhu thudc dugc san xuat.¢-Hoa Ky, phai théng qua tha tuc cho
phép str dung thudc mai (viét tit 1a NDA) duoc thuc hién tai FDA®. Pang luu ¥,
mot sd bang dd ban hanh vin ban cho phép nhap khau thuc®. Nhap khau lai
duoc chap nhan2khiynha nhap 'khal “lai chinh 1a nha san xuat thuéc. Muc
801(d)(I) -21 usc 381 cua Pao luat Lién bang vé thuc pham, dugc pham va my
pham sira d6i nam 2004 quy dinh “khéng c6 thuoc nao duoc san xuat ¢ mot
bang va di xuét khau duoc phép nhap khau vao Hoa Ky trir khi thude dugc nhap

58V/i dy, trong vu Novartis cic san pham thubc thi y duoc bén véi mot s nhan hiéu khéc nhau ¢ Hoa Ky va nudc ngoai. Nha
san xuit Hoa Ky da khoi kién nha phan phpi Otxtraylia va Cong ty Internet vi ly do ban thudc cho stc vat nudi trong nha
duoc sir dung cho thj truong cho ngudi tiéu ding Hoa Ky. Novartis Iap luan rang: viéc ban san phim mang, nhén hiéu
Otxtraylia c6 thé gay nhdm 13n cho ngudi tidu dung khi thudc nay khac véi thudc ban trén thi truong Hoa Ky. Nha san xuét ;
Hoa Ky chi ra nhin va déng goi cua thudc nhap khau khéng cé; nhing thong tin bt budc theo Co quan quan Iy Thyc pham
va Duoc phim cua Hoa Ky nhu: thudc duoc sir dung theo chi dinh ciia bac si thu § dugc phép hanh nghé. Hon nira, mot so'
loai thudc cua dtxtraylia cé cong thire khéc biét,: trpng do cé mét s6' thude khong duoc phép sir dung 6 Hoa Ky. Bao géi.cua
thudc ciing bao gdm nhimg hudng dan sir dung khac biét dua vao don vi can. niang ciia dong vat chir khdng duwa vao don vi
pound (pao), cc thong tin hd trg khach hang trong truong. hop khan cip chi c6 gia tri trong 14nh thé. Otxtraylia. Xem
Novatis Animal Health, u.s V. LM. Conneily & Sons, 2005 us Dist. LEXIS 18062, 75: U'S Qad 1531 (S;D.N.Y.2005).
The National Law Joumai, Protecting against parallel importation Monday, 10 Jul. 2006.

%*New Drug Application Process, <http://www.fda.gov/CDER/REGULATORY /application8/nda.htm>

%8Ching han, cac bang: Kansas, Minnesota, Missouri, Vermont and Wisconsin. Xem: Protecting againat parallel importation,
The National Law iournal, Monday, 10 Jul. 2006.
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khau bai chinh nha san xuat thuéc d6”. Tuy nhién, Co quan quan ly Thyuc pham
va Duoc pham cua Hoa Ky chap nhan mot ngoai 18 rat rong cho nguyén tic
chung nay. D6 1a: thudc dugc nhap khau lai trong truong hop “thudc can thiét
cho tinh trang khan cip” dugc quy dinh tai Myc 801diém d muc 2. Bo truong
Bo Y té Hoa Ky c6 quyén cho phép &p dung ngoai I& nay.

Do cam nhap khau ciing nhu cdm nhap khau song song va chinh sach
khong can thiép vao gia thudc dan dén gia thuéc & Hoa Ky cao hon dang ké so
Véi gia thudc ¢ cac nudc khac® . Do dd, thi-truong Hoa Ky can thubce nhap khau
song song hon rat nhiéu so Vi cac thi truong khac>®. Tuy nhién, mot sé du thao
luat nham bai bo nhiing han ché déi véi nhap khau thudc khong dugc thdng qua
hoic van chua duoc thdng qua™.

TOm lai, co ché hét quyén quée gia duoc ap dung cho nhan hiéu vai ngoai
1& dwoc st dung nghiém ngat. Quy dinh véshoat dong hai quan - duoc hd tro
manh mé& bgi Toa an téi cao trong vu viéc Kmartwé ngoai I& cling kiém soat - da
lam giam sic manh cta nguyén tic chung cam nhap khau song song duoc quy
dinh tai Muc 526 Dao luat thué quan. Tuy nhién, sau Lever 11, cha so hitu nhan
hiéu lai duoc trao nhiéu quyén hon dé chéng lai nhap khau song song va hang
hoa trén thi truong xam bang céch &p dung ngoai 1é “khéc biét hang hoa”. Nhap
khau song song duoc chdp nhan va quyén ciawchil 86 hitu nhan hiéu Hoa Ky
khong con khi thoa man diéu kién vé chu se-hitu nhadn hiéu Hoa Ky c6 méi quan
hé cing s& hitu hodc cing kiém soat vaéi nha san xuat nudc ngoai va khdng co su
khac biét giita hang hoa nhap khau va hang hoa trén thi truong Hoa Ky. Hon
nita, vé hét quyen, déi, vai-nhan, hiu #phap luat Hoa Ky phan anh nhiing nd luc
nham ngan chan hang hoanhap Khau song song va bao vé cac nha san xuat trong
nudc ciing nhu chit s& hitu nhan hiéu Hoa Ky. “Ngoai 18 “cling kiém soat” theo
Pao luat Lanham nham bao vé cac doanh nghiép Hoa Ky mua nhan hiéu tir nha
san xuat nude ngoai dé st dung & Hoa Ky, bao vé ngudi tiéu dung khoi sy nham

"X em Dao luat sira d6i Dao luét lién bang vé thuc pham, thuéc va m§ phim, ky hop thu nhét, I*1 Session, 1101*1 Congress,
2007 (do Thugng nghi si Dorgan soan thao).

58xem: Arfwedson, Jacob, Re-importation (Parallel Trade) in Pharmaceutiitals, Policy Report 182, Institute for Policy
Innovation, Jul, 2004, tr. 16-17, <http://www.ipi.org/ipi/IPIPublications.nsfyO/4A9821E11
C0B539086256ED60072AB13/$File/PR182-Parallel Trade.pdf?OpenElement>.

*Nhitng dao luat sau day chura dwoc théng qua: Pao luat vé tiép can dugc phim nam 2009 S.80 (dé trinh lan cudl cing vao
ngay 06-01-2009) va Pao luat vé tiép can duoc phim va dam bao an toan ddi véi thube nam 2009, H.R. 1298 (dé trinh lan
cudi cting ngay 04-3-2009). Xem noi dung cta nhimg dao luat ndy tai: <http://www.govtrack.us>.
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lin khi ma hang hoa duoc san xuat bai doanh nghiép nudc ngoai doc lap vai cha
so hitu nhén hiéu Hoa Ky.*

TTBD BDBDC

®Chow, Daniel C.K. and Lee, Edward, International Inteliectuai Property: Problems, Cases, and Materials, Thomson West,
2006, tr. 859.
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